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Parties may adhere to these IFXCO Terms (the “Terms”) and be bound by their terms
by completing and exchanging with each other an agreement that these Terms shall
govern FX Transactions and Currency Option Transactions between them substan-
tially in the form of the IFXCO Adherence Agreement published with these Terms
(the “Adherence Agreement”).

Capitalized terms used herein have the meanings given to them in the 1998 FX
and Currency Option Definitions, published by the International Swaps and
Derivatives Association, Inc., EMTA, Inc., and the Foreign Exchange Committee, as
amended as of the date of the Adherence Agreement (the “Definitions”), unless
another meaning has been given in Annex 1. References herein to Sections,
Annexes, and the like are references to Sections, Annexes, and the like of these
Terms unless otherwise provided.

Section 1.
FX Transactions and Currency Option Transactions

1.1. Scope of the Agreement; Offices.
(a) The Parties may enter into (i) FX Transactions for such quantities of such Currencies

as may be agreed upon subject to the terms of the Agreement; and (ii) Currency
Option Transactions for such Premiums, with such Expiration Dates, at such Strike
Prices, and for the purchase or sale of such quantities of such Currencies as may be
agreed upon subject to the terms of the Agreement; provided that neither Party
shall be required to enter into any FX Transaction or Currency Option Transaction
with the other Party (other than in connection with an exercised Currency Option
Transaction). Unless otherwise agreed to in writing by the Parties, each FX

83

International Foreign Exchange and
Currency Option Master Agreement

IFXCO
Terms



84 FOREIGN EXCHANGE COMMITTEE 2005 ANNUAL REPORT

Transaction and Currency Option
Transaction entered into between Offices
(as defined below) of the Parties on or after
the Effective Date shall be governed by the
Agreement. Each FX Transaction and
Currency Option Transaction between any
two Offices of the Parties outstanding on
the Effective Date shall also be governed
by the Agreement unless otherwise speci-
fied in Part I of the Adherence Agreement.

(b) The office through which a Party enters
into an FX Transaction or Currency Option
Transaction (an “Office”) shall be one of
the Offices for that Party in Part II of the
Adherence Agreement, as specified for a
particular transaction in the relevant
Confirmation or as otherwise agreed to by
the Parties in writing, and, if an Office for
that Party is not specified in the
Confirmation or otherwise agreed to by
the Parties in writing (and regardless of
such specification in such Part II), its head
or home office. Each Party that enters into
an FX Transaction or Currency Option
Transaction through an Office other than
its head or home office represents to and
agrees with the other Party that, notwith-
standing the place of booking or its juris-
diction of incorporation or organization,
its obligations are the same in terms of
recourse against it as if it had entered into
the FX Transaction or Currency Option
Transaction through its head or home
office, except that a Party shall not have
recourse to the head or home office of the
other Party in respect of any payment or
delivery deferred pursuant to Section 7.3
for so long as the payment or delivery is so
deferred. This representation and agree-
ment shall be deemed to be repeated by
each Party on each date on which the
Parties enter into an FX Transaction or
Currency Option Transaction.

1.2. Single Agreement.
These Terms, as adopted through and in the
Adherence Agreement (the Terms and the
Adherence Agreement being the “Master
Agreement”), the terms agreed to between
the Parties with respect to each FX Transaction
and Currency Option Transaction (and, to the
extent recorded in a Confirmation, each such
Confirmation), and all amendments to any of
such items shall together form the agreement
between the Parties (the “Agreement”) and
shall together constitute a single agreement
between the Parties. The Parties acknowledge
that all FX Transactions and Currency Option
Transactions are entered into in reliance upon
such fact, it being understood that the Parties
would not otherwise enter into any FX
Transaction or Currency Option Transaction.

1.3. Confirmations.
FX Transactions and Currency Option
Transactions shall be promptly confirmed by
the Parties by Confirmations exchanged by
mail, telex, facsimile, or other electronic
means from which it is possible to produce a
hard copy. The failure by a Party to issue a
Confirmation shall not prejudice or invalidate
the terms of any FX Transaction or Currency
Option Transaction. For avoidance of doubt,
if the Parties send instructions for the settle-
ment of a Transaction through CLS Bank, or for
execution of a Transaction through any elec-
tronic trading platform, and either Party does
not send its own Confirmation of such
Transaction to the other Party (“nonsending
Party”), the CLS or electronic trading platform
matching notification shall constitute a
Confirmation of such Transaction by any such
nonsending Party.



1.4. Inconsistencies.
In the event of any inconsistency between the
provisions of the Adherence Agreement and
the provisions of the Terms, the Adherence
Agreement shall prevail. In the event of any
inconsistency between the terms of a
Confirmation and the provisions of the Master
Agreement, (a) in the case of an FX Transaction,
the provisions of the Master Agreement shall
prevail, and the Confirmation shall not modify
the provisions of the Master Agreement; and
(b) in the case of a Currency Option
Transaction, the agreed upon terms of the
Confirmation shall prevail as to such Currency
Option Transaction, and the other terms of the
Master Agreement shall be deemed modified
with respect to such Currency Option
Transaction, except for the manner of confir-
mation under Section 1.3. A Confirmation
amending the terms of a Transaction according
to Section 9.11 shall be deemed consistent with
the provisions of the Master Agreement.

Section 2.
Exercise of Currency Option
Transactions
Currency Option Transactions shall be exer-
cised as provided in the Definitions, provided
that Notice of Exercise may not be given by
facsimile transmission.

Section 3.
Settlement and Netting of
Transactions

3.1. Settlement of Transactions.
(a) Each Transaction shall be settled as provided

in the Definitions and the Confirmation
related to such Transaction. For avoidance

of doubt, settlement by submission of
instructions with respect to any Transaction
through the Continuous Linked Settlement
System of CLS Bank shall constitute settle-
ment of such Transaction when the settle-
ment thereunder is final and, in the case of
partial settlement, to the extent thereof.

(b) In the event a Party shall not make delivery of
a Currency under a Transaction when due, it
shall compensate the other Party for each
day overdue at a rate per annum equal to
such other Party’s cost of funds as reasonably
determined by such other Party.

3.2. Settlement Netting.
(a) Notwithstanding the foregoing, if the Parties

agree in Part III of the Adherence
Agreement that this Section 3.2 is appli-
cable, and if, on any date, more than one
delivery of a particular Currency under
Currency Obligations is to be made
between a pair of Offices, then each Party
shall aggregate the amounts of such
Currency deliverable by it and only the dif-
ference between these aggregate amounts
shall be delivered by the Party owing the
larger aggregate amount to the other Party,
and, if the aggregate amounts are equal, no
delivery of the Currency shall be made.

(b) The provisions of this Section 3.2 shall not
apply if a Closeout Date has occurred, or
a voluntary or involuntary Insolvency
Proceeding or action of the kind described
in Section 5(b), (c), or (d) has occurred,
without being dismissed in relation to
either Party.

(c) The provisions of this Section 3.2 shall
apply notwithstanding that either Party
may fail to record the new Currency
Obligation in its books.
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(d) The provisions of this Section 3.2 are subject
to any cutoff date and cutoff time agreed
upon between the applicable Offices of
the Parties.

Section 4.
Representations, Warranties, and
Covenants

4.1. Representations and Warranties.
Each Party represents and warrants to the other
Party as of the Effective Date and as of the date
of each FX Transaction and each Currency
Option Transaction that: (a) it has authority to
enter into the Agreement (including such FX
Transaction or Currency Option Transaction, as
the case may be); (b) the persons entering into
the Agreement (including such FX Transaction
or Currency Option Transaction, as the case
may be) on its behalf have been duly autho-
rized to do so; (c) the Agreement (including
such FX Transaction or Currency Option
Transaction, as the case may be) is binding upon
it and enforceable against it in accordance with
its terms (subject to applicable bankruptcy,
reorganization, insolvency, moratorium, or
similar laws affecting creditors’ rights generally
and applicable principles of equity) and does
not and shall not violate the terms of any agree-
ments to which such Party is bound; (d) no
Event of Default, or event which, with notice or
lapse of time or both, would constitute an Event
of Default, has occurred and is continuing with
respect to it; (e) it acts as principal in entering
into each FX Transaction and Currency Option
Transaction and exercising each and every
Currency Option Transaction; and (f) if the
Parties have so specified in Part IV of the
Adherence Agreement, it makes the represen-
tations and warranties set forth in such Part IV.

4.2. Covenants.
Each Party covenants to the other Party that:
(a) it shall at all times obtain and comply with
the terms of, and do all that is necessary to
maintain in full force and effect all authoriza-
tions, approvals, licenses, and consents
required to enable it lawfully to perform its
obligations under, the Agreement; (b) it shall
promptly notify the other Party of the occur-
rence of any Event of Default with respect to
itself or any Credit Support Provider in relation
to it; and (c) if the Parties have set forth addi-
tional undertakings or covenants in Part IV or
Part V of the Adherence Agreement, it makes
the undertakings or covenants set forth in such
Parts.

Section 5.
Events of Default
“Event of Default” means the occurrence of
any of the following with respect to a Party
(the “Defaulting Party,” the other Party being
the “Nondefaulting Party”):

(a) the Defaulting Party (i) defaults in any pay-
ment when due under the Agreement
(including, but not limited to, a Premium
payment) to the Nondefaulting Party, with
respect to any Currency Obligation or
Currency Option Transaction, and such
failure continues for one (1) Business Day
after the Nondefaulting Party has given the
Defaulting Party written notice of nonpay-
ment; or (ii) fails to perform or comply
with any other obligation assumed by it
under the Agreement and such failure is
continuing thirty (30) days after the
Nondefaulting Party has given the
Defaulting Party written notice thereof;
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(b) the Defaulting Party commences a volun-
tary Insolvency Proceeding or takes any
corporate action to authorize any such
Insolvency Proceeding;

(c) a governmental authority or self-regulatory
organization having jurisdiction over
either the Defaulting Party or its assets in
the country of its organization or principal
office (i) commences an Insolvency
Proceeding with respect to the Defaulting
Party or its assets, or (ii) takes any action
under any bankruptcy, insolvency, or
other similar law or any banking, insur-
ance, or similar law or regulation govern-
ing the operation of the Defaulting Party
that may prevent the Defaulting Party from
performing its obligations under the
Agreement as and when due;

(d) an involuntary Insolvency Proceeding is
commenced with respect to the
Defaulting Party or its assets by a person
other than a governmental authority or
self-regulatory organization having juris-
diction over either the Defaulting Party or
its assets in the country of its organization
or principal office and such Insolvency
Proceeding (i) results in the appointment
of a Custodian, or a judgment of insolvency
or bankruptcy, or the entry of an order for
winding-up, liquidation, reorganization, or
other similar relief; or (ii) is not dismissed
within fifteen (15) days of its institution or
presentation;

(e) the Defaulting Party is bankrupt or insolvent,
as defined under any bankruptcy or insol-
vency law applicable to it;

(f ) the Defaulting Party fails, or otherwise is
unable or admits in writing that it is unable,
to pay its debts as they become due;

(g) the Defaulting Party or any Custodian
acting on behalf of the Defaulting Party
disaffirms, disclaims, or repudiates any
Currency Obligation or Currency Option
Transaction;

(h) any representation or warranty made or
given or deemed made or given by the
Defaulting Party pursuant to the
Agreement or any Credit Support
Document proves to have been false or
misleading in any material respect as at the
time it was made or given or deemed
made or given;

(i) the Defaulting Party consolidates, or amal-
gamates with, or merges into, or transfers
all or substantially all its assets to another
entity and (i) the creditworthiness of the
resulting, surviving, or transferee entity is
materially weaker than that of the
Defaulting Party prior to such action; or
(ii) at the time of such consolidation, amal-
gamation, merger, or transfer the resulting,
surviving, or transferee entity fails to
assume all the obligations of the
Defaulting Party under the Agreement by
operation of law or pursuant to an agree-
ment satisfactory to the Nondefaulting
Party;

(j) (i) a default, event of default, or other similar
condition or event (however described), in
respect of such Party or any Credit Support
Provider of such Party under one or more
agreements or instruments relating to
Specified Indebtedness of either of them
(individually or collectively), where the
aggregate principal amount of such agree-
ments or instruments, either alone or
together with the amount, if any, referred
to in clause (j)(ii) below, is not less than the
applicable Threshold Amount (as specified
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in Part VI of the Adherence Agreement)
that has resulted in such Specified
Indebtedness becoming, or becoming
capable at such time of being declared,
due, and payable under such agreements
or instruments before it would otherwise
have been due and payable; or (ii) a default
by such Party or such Credit Support
Provider (individually or collectively) in
making one or more payments under such
agreements or instruments on the due date
for payment (after giving effect to any appli-
cable notice requirement or grace period)
in an aggregate amount, either alone or
together with the amount, if any, referred
to in clause (j)(i) above, of not less than the
applicable Threshold Amount;

(k) the Defaulting Party is in breach of or
default under any Specified Transaction
and any applicable grace period has
elapsed, and there occurs any liquidation
or early termination of, or acceleration of
obligations under, that Specified Transaction,
or the Defaulting Party (or any Custodian
on its behalf ) disaffirms, disclaims, or
repudiates the whole or any part of a
Specified Transaction;

(l) (i) any Credit Support Provider of the
Defaulting Party or the Defaulting Party itself
fails to comply with or perform any agree-
ment or obligation to be complied with or
performed by it in accordance with the
applicable Credit Support Document and
such failure is continuing after any appli-
cable grace period has elapsed; (ii) any
Credit Support Document relating to the
Defaulting Party expires or ceases to be in
full force and effect prior to the satisfaction
of all obligations of the Defaulting Party
under the Agreement, unless otherwise
agreed to in writing by the Nondefaulting
Party; (iii) the Defaulting Party or any Credit

Support Provider of the Defaulting Party (or,
in either case, any Custodian acting on its
behalf) disaffirms, disclaims, or repudiates,
in whole or in part, or challenges the validity
of any Credit Support Document; (iv) any
representation or warranty made or given
or deemed made or given by any Credit
Support Provider of the Defaulting Party
pursuant to any Credit Support Document
proves to have been false or misleading in
any material respect as at the time it was
made or given or deemed made or given;
or (v) any event set out in subparagraphs (b)
to (g) or subparagraphs (i) to (k) above
occurs in respect of any Credit Support
Provider of the Defaulting Party; or

(m) any other condition or event specified in
Part VII of the Adherence Agreement.

Section 6.
Closeout and Liquidation

6.1. Manner of Closeout and
Liquidation.

(a) Closeout. If an Event of Default has
occurred and is continuing, then the
Nondefaulting Party shall have the right to
close out all, but not less than all, outstand-
ing Currency Obligations (including any
Currency Obligation that has not been per-
formed and in respect of which the
Settlement Date is on or precedes the
Closeout Date) and Currency Option
Transactions, except to the extent that in the
good faith opinion of the Nondefaulting
Party certain of such Currency Obligations
or Currency Option Transactions may not
be closed out under applicable law. Such
closeout shall be effective upon receipt by
the Defaulting Party of notice that the
Nondefaulting Party is terminating such
Currency Obligations and Currency Option
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Transactions. Notwithstanding the fore-
going, unless otherwise agreed to by the
Parties in Part VIII of the Adherence
Agreement, in the case of an Event of
Default in Section 5 (b), (c), or (d) with
respect to a Party and, if agreed to by the
Parties in Part VII of the Adherence
Agreement, in the case of any other Event of
Default specified and so agreed to in Part VII
with respect to a Party, closeout shall be
automatic as to all outstanding Currency
Obligations and Currency Option
Transactions, as of the time immediately
preceding the institution of the relevant
Insolvency Proceeding or action. The
Nondefaulting Party shall have the right to
liquidate such closed-out Currency
Obligations and Currency Option
Transactions, as provided below.

(b) Liquidation of Currency Obligations.
Liquidation of Currency Obligations termi-
nated by closeout shall be effected as
follows:

(i) Calculating Closing Gain or Loss. The
Nondefaulting Party shall calculate in
good faith, with respect to each such
terminated Currency Obligation,
except to the extent that in the good
faith opinion of the Nondefaulting
Party certain of such Currency
Obligations may not be liquidated as
provided herein under applicable law,
as of the Closeout Date or as soon
thereafter as reasonably practicable,
the Closing Gain, or, as appropriate,
the Closing Loss, as follows:

(A) for each Currency Obligation
calculate a “Closeout Amount” as
follows:

(1) in the case of a Currency
Obligation whose Settlement
Date is the same as or is later
than the Closeout Date, the
amount of such Currency
Obligation; or

(2) in the case of a Currency
Obligation whose Settlement
Date precedes the Closeout
Date, the amount of such
Currency Obligation increased,
to the extent permitted by
applicable law, by adding
interest thereto from and
including the Settlement Date
to but excluding the Closeout
Date at overnight LIBOR; and

(3) for each such amount in a
Currency other than the
Nondefaulting Party’s Termi-
nation Currency, convert such
amount into the Nondefaulting
Party’s Termination Currency at
the rate of exchange at which,
at the time of the calculation, the
Nondefaulting Party can buy
such Termination Currency with
or against the Currency of the
relevant Currency Obligation for
delivery (x) if the Settlement Date
of such Currency Obligation is
on or after the Spot Date as of
such time of calculation for the
Termination Currency, on the
Settlement Date of that Currency
Obligation; or (y) if such Settle-
ment Date precedes such Spot
Date, for delivery on such Spot
Date (or, in either case, if such
rate of exchange is not available,
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conversion shall be accom-
plished by the Nondefaulting
Party using any commercially
reasonable method); and

(B) determine in relation to each
Settlement Date: (1) the sum of all
Closeout Amounts relating to
Currency Obligations under which
the Nondefaulting Party would
otherwise have been entitled to
receive the relevant amount on
that Settlement Date; and (2) the
sum of all Closeout Amounts
relating to Currency Obligations
under which the Nondefaulting
Party would otherwise have been
obliged to deliver the relevant
amount to the Defaulting Party on
that Settlement Date; and

(C) if the sum determined under (B)(1)
is greater than the sum
determined under (B)(2), the
difference shall be the Closing
Gain for such Settlement Date; if
the sum determined under (B)(1) is
less than the sum determined
under (B)(2), the difference shall
be the Closing Loss for such
Settlement Date.

(ii) Determining Present Value. To the
extent permitted by applicable law,
the Nondefaulting Party shall adjust
the Closing Gain or Closing Loss for
each Settlement Date falling after the
Closeout Date to present value by
discounting the Closing Gain or
Closing Loss from and including the
Settlement Date to but excluding the
Closeout Date, at LIBOR, with respect
to the Nondefaulting Party’s Termina-
tion Currency as at the Closeout Date

or at such other rate as may be
prescribed by applicable law.

(iii) Netting. The Nondefaulting Party shall
aggregate the following amounts so
that all such amounts are netted into a
single liquidated amount payable to
or by the Nondefaulting Party: (A) the
sum of the Closing Gains for all
Settlement Dates (discounted to
present value, where appropriate, in
accordance with the provisions of
Section 6.1(b)(ii)) (which for the
purposes of the aggregation shall be a
positive figure); and (B) the sum of the
Closing Losses for all Settlement Dates
(discounted to present value, where
appropriate, in accordance with the
provisions of Section 6.1(b)(ii)) (which
for the purposes of the aggregation
shall be a negative figure).

(c) Liquidation of Currency Option
Transactions. To liquidate unexercised
Currency Option Transactions and exer-
cised Currency Option Transactions to be
settled at their In-the-Money Amounts
that have been terminated by closeout,
the Nondefaulting Party shall:

(i) Calculating Settlement Amount.
Calculate in good faith with respect to
each such terminated Currency
Option Transaction, except to the
extent that in the good faith opinion
of the Nondefaulting Party certain of
such Currency Option Transactions
may not be liquidated as provided
herein under applicable law, as of the
Closeout Date or as soon as
reasonably practicable thereafter, a
settlement amount for each Party
equal to the aggregate of:
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(A) with respect to each Currency
Option Transaction purchased by
such Party, the current market
premium for such Currency
Option Transaction;

(B) with respect to each Currency
Option Transaction sold by such
Party, any unpaid Premium,
provided that, if the Closeout
Date occurs before the Premium
Payment Date, such amount shall
be discounted from and including
the Premium Payment Date to but
excluding the Closeout Date at a
rate equal to LIBOR on the
Closeout Date and, if the Closeout
Date occurs after the Premium
Payment Date, to the extent
permitted by applicable law, the
settlement amount shall include
interest on any unpaid Premium
from and including the Premium
Payment Date to but excluding the
Closeout Date in the same
Currency as such Premium at
overnight LIBOR;

(C) with respect to any exercised
Currency Option Transaction to be
settled at its In-the-Money Amount
(whether or not the Closeout Date
occurs before the Settlement Date
for such Currency Option Trans-
action), any unpaid amount due to
such Party in settlement of such
Currency Option Transaction and, if
the Closeout Date occurs after the
Settlement Date for such Currency
Option Transaction, to the extent
permitted by applicable law,
interest thereon from and including
the applicable Settlement Date to

but excluding the Closeout Date at
overnight LIBOR; and

(D) without duplication, the amount
that the Nondefaulting Party
reasonably determines in good
faith, as of the Closeout Date or as
of the earliest date thereafter that
is reasonably practicable, to be its
additional losses, costs, and
expenses in connection with such
terminated Currency Option
Transaction, for the loss of its
bargain, its cost of funding, or the
loss incurred as a result of
terminating, liquidating, obtaining,
or reestablishing a delta hedge or
related trading position with
respect to such Currency Option
Transaction;

(ii) Converting to Termination Currency.
Convert any settlement amount
calculated in accordance with clause (i)
above in a Currency other than the
Nondefaulting Party’s Termination
Currency into such Termination
Currency at the Spot Rate determined
by the Nondefaulting Party at which, at
the time of the calculation, the
Nondefaulting Party could enter into a
contract in the foreign exchange
market to buy the Nondefaulting Party’s
Termination Currency in exchange for
such Currency (or, if such Spot Rate is
not available, conversion shall be
accomplished by the Nondefaulting
Party using any commercially reason-
able method); and

(iii) Netting. Net such settlement amounts
with respect to each Party so that all
such amounts are netted to a single
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liquidated amount payable by one
Party to the other Party.

(d) Final Netting. The Nondefaulting Party
shall net (or, if both liquidated amounts are
payable by one Party, add) the liquidated
amounts payable under Sections 6.1(b) and
6.1(c) with respect to each Party so that
such amounts are netted (or added) to a
single liquidated amount payable by one
Party to the other Party as a settlement
payment.

6.2. Setoff Against Credit Support.
Where closeout and liquidation occur in
accordance with Section 6.1, the Nondefaulting
Party shall also be entitled (a) to set off the net
payment calculated in accordance with
Section 6.1(d), which the Nondefaulting Party
owes to the Defaulting Party, if any, against any
credit support or other collateral (“Credit
Support”) held by the Defaulting Party pursuant
to a Credit Support Document or otherwise
(including the liquidated value of any noncash
Credit Support), in respect of the
Nondefaulting Party’s obligations under the
Agreement; or (b) to set off the net payment
calculated in accordance with Section 6.1(d),
which the Defaulting Party owes to the
Nondefaulting Party, if any, against any Credit
Support held by the Nondefaulting Party
(including the liquidated value of any noncash
Credit Support), in respect of the Defaulting
Party’s obligations under the Agreement; pro-
vided that, for purposes of either such setoff,
any Credit Support denominated in a Currency
other than the Nondefaulting Party’s
Termination Currency shall be converted into
such Termination Currency at the rate specified
in Section 6.1(c)(ii).

6.3. Other Transactions.
Where closeout and liquidation occur in
accordance with Section 6.1, the Non-
defaulting Party shall also be entitled to close
out and liquidate, to the extent permitted by
applicable law, any other foreign exchange
transaction or currency option transaction
entered into between the Parties, which is
then outstanding in accordance with the pro-
visions of Section 6.1, with each obligation
of a Party to deliver a Currency under such a
foreign exchange transaction being treated as if
it were a Currency Obligation (including exer-
cised currency option transactions, provided
that cash-settled currency option transactions
shall be treated analogously to currency option
transactions to be settled at their In-
the-Money Amount) and each unexercised
currency option transaction being treated as if
it were a Currency Option Transaction under
the Agreement.

6.4. Payment and Late Interest.
The net amount payable by one Party to the
other Party, pursuant to the provisions of
Sections 6.1 and 6.3 above, shall be paid by
the close of business on the Business Day fol-
lowing the receipt by the Defaulting Party of
notice of the Nondefaulting Party’s settlement
calculation, with interest at overnight LIBOR
from and including the Closeout Date to but
excluding such Business Day (and converted
as required by applicable law into any other
Currency, any costs of conversion to be borne
by, and deducted from any payment to, the
Defaulting Party). To the extent permitted by
applicable law, any amounts owed but not
paid when due under this Section 6 shall bear
interest at overnight LIBOR (or, if conversion is
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required by applicable law into some other
Currency, either overnight LIBOR, with
respect to such other Currency or such other
rate as may be prescribed by such applicable
law) for each day for which such amount
remains unpaid. Any addition of interest or
discounting required under this Section 6
shall be calculated on the basis of a year of
such number of days as is customary for trans-
actions involving the relevant Currency in the
relevant foreign exchange market.

6.5. Suspension of Obligations.
Without prejudice to the foregoing, so long as a
Party shall be in default in payment or perfor-
mance to the other Party under the Agreement
and the other Party has not exercised its rights
under this Section 6, the other Party may, at its
election and without penalty, suspend its obli-
gation to perform under the Agreement.

6.6. Expenses.
The Defaulting Party shall reimburse the
Nondefaulting Party in respect of all out-of-
pocket expenses incurred by the Nondefaulting
Party (including fees and disbursements of
counsel, including attorneys who may be
employees of the Nondefaulting Party) in con-
nection with any reasonable collection or other
enforcement proceedings related to the pay-
ments required under the Agreement.

6.7. Reasonable Pre-estimate.
The Parties agree that the amounts recover-
able under this Section 6 are a reasonable
pre-estimate of loss and not a penalty. Such
amounts are payable for the loss of bargain

and the loss of protection against future risks
and, except as otherwise provided in the
Agreement, neither Party shall be entitled to
recover any additional damages as a conse-
quence of such losses.

6.8. No Limitation of Other Rights;
Setoff.

The Nondefaulting Party’s rights under this
Section 6 shall be in addition to, and not in
limitation or exclusion of, any other rights that
the Nondefaulting Party may have (whether
by agreement, operation of law, or other-
wise), and, to the extent not prohibited by
law, the Nondefaulting Party shall have a gen-
eral right of setoff with respect to all amounts
owed by each Party to the other Party,
whether due and payable or not due and
payable (provided that any amount not due
and payable at the time of such setoff shall, if
appropriate, be discounted to present value
in a commercially reasonable manner by the
Nondefaulting Party). The Nondefaulting
Party’s rights under this Section 6.8 are subject
to Section 6.7.

Section 7.
Force Majeure, Act of State, and
Illegality

7.1. Definitions.
(a) “Force Majeure Event,” on any day deter-

mined as if such day were a Settlement Date
of an FX Transaction or the Settlement Date of
a Currency Option Transaction (even if it is
not), after giving effect to any applicable
provision, disruption fallback, or remedy
specified in, or pursuant to, the relevant
Confirmation, means:
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(i) it is unlawful for (A) the Office through
which a Party (which shall be the
“Affected Party”) is acting to deliver or
receive a payment of any Currency in
respect of a Currency Obligation or
Currency Option Transaction; or (B) a
Party or a Credit Support Provider with
respect to the obligations of such Party
(which shall be the “Affected Party”) to
perform any absolute or contingent
obligation to make payment or delivery,
which such Party or Credit Support
Provider has under a Credit Support
Document relating to such FX
Transaction or Currency Option
Transaction, to receive a payment or
delivery under such Credit Support
Document, or to comply with any other
material provision of such Credit
Support Document; or

(ii) by reason of force majeure or act of
state, (A) the Office through which a
Party (which shall be the “Affected
Party”) is acting is prevented from, or
hindered, or delayed in delivering
or receiving, or it is impossible or
impracticable to deliver or receive,
any Currency in respect of a Currency
Obligation or Currency Option
Transaction, and which event is
beyond the control of such Party and
which such Party, with reasonable
diligence, cannot overcome; or (B) a
Party or a Credit Support Provider of
such Party (which shall be the
“Affected Party”) is prevented from
performing any absolute or
contingent obligation to make
payment or delivery, which such Party
or Credit Support Provider has under
any Credit Support Document
relating to such FX Transaction or
Currency Option Transaction, from

receiving a payment or delivery under
such Credit Support Document, or
from complying with any other
material provision of such Credit
Support Document (or would be so
prevented if such payment, delivery,
or compliance were required on that
day), or it becomes impossible or
impracticable for such Party or Credit
Support Provider so to perform,
receive, or comply (or it would be
impossible or impracticable for such
Party or Credit Support Provider so to
perform, receive, or comply if such
payment, delivery, or compliance
were required on that day).

An FX Transaction or Currency Option
Transaction (1) under which performance
has been made unlawful, impossible, or
impracticable, or would be so prevented,
hindered, or delayed; or (2) in respect of
which the performance of such Party or
the Credit Support Provider of such Party
under a Credit Support Document is made
unlawful, impossible, or impracticable, or is
so prevented, is an “Affected Transaction.”

(b) “Waiting Period” means, in respect of a
Force Majeure Event as defined in
Section 7.1(a)(i), the first three (3) days after
such event occurs that are Business Days
or that, but for such event, would have
been Business Days, and, in respect of a
Force Majeure Event as defined in
Section 7.1(a)(ii), the first eight (8) days after
such event occurs that are Business Days
or that, but for such event, would have
been Business Days.

7.2. Liquidation Rights.
If a Force Majeure Event occurs and is still in
effect, then (but subject to Section 7.3) either
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Party may, by notice to the other Party on any day
or days after the Waiting Period expires, require
the closeout and liquidation of the Currency
Obligations under any or all of the Affected
Transactions in accordance with the provisions
of Section 6.1 and, for such purposes, the
Party unaffected by such Force Majeure
Event shall perform the calculation required
under Section 6.1 as if it were the Non-
defaulting Party (or, if both Parties are Affected
Parties, both Parties shall so calculate in respect
of all Affected Transactions, which either Party
determines to liquidate, and the average of the
amounts so determined shall be the relevant
amount in respect of each Affected Transaction,
except that if a Party fails so to determine an
amount, the amount determined by the other
Party shall govern). If a Party elects so to liqui-
date less than all Affected Transactions, it may
liquidate additional Affected Transactions on a
later day or days if the relevant Force Majeure
Event is still in effect.

7.3. Waiting Period.
If the Settlement Date of an FX Transaction or a
Currency Option Transaction, which is an
Affected Transaction under Section 7.2, falls dur-
ing the Waiting Period of the relevant Force
Majeure Event, then such Settlement Date or
Settlement Dates (as applicable) shall be
deferred to the first Business Day (or the first day
that, but for such event, would have been a
Business Day) after the end of that Waiting
Period. Compensation for this deferral shall be
at then current market rates as determined in a
commercially reasonable manner by the calcu-
lating Party or Parties under Section 6.

7.4. Notice by Affected Party.
If a Force Majeure Event has occurred, an
Affected Party shall promptly give notice
thereof to the other Party.

7.5. Force Majeure Event and
Event of Default.

Nothing in this Section 7 shall be taken as indi-
cating that the Party treated as the Defaulting
Party for the purpose of calculations required
by Section 7.1 has committed any breach or
default. If an event occurs that would other-
wise constitute both a Force Majeure Event
and an Event of Default, that event shall be
treated as a Force Majeure Event and shall not
constitute an Event of Default.

7.6. Inability of Head or Home
Office to Perform Obligations
of Branch.

If (a) a Force Majeure Event occurs and the
relevant Office is not the Affected Party’s head
or home office, (b) the other Party seeks per-
formance of the relevant obligation or com-
pliance with the relevant provision by the
Affected Party’s head or home office, and
(c) the Affected Party’s head or home office
fails so to perform or comply due to the
occurrence of an event or circumstance that
would, if that head or home office were the
Office through which the Affected Party
makes and receives payments and deliveries
with respect to the relevant FX Transaction or
Currency Option Transaction, constitute or
give rise to a Force Majeure Event, and such
failure would otherwise constitute an Event of
Default under Section 6.1 with respect to such
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Party, then, for so long as the relevant event or
circumstance continues to exist with respect
to both such Office and the Affected Party’s
head or home office, such failure shall not
constitute an Event of Default under Section 6.1.

Section 8.
Parties to Rely on Their Own
Expertise
Each Party shall be deemed to represent to
the other Party on the date on which it enters
into an FX Transaction or Currency Option
Transaction that (absent a written agreement
between the Parties that expressly imposes
affirmative obligations to the contrary for that
FX Transaction or Currency Option
Transaction): (a)(i) it is acting for its own
account, and it has made its own independent
decisions to enter into that FX Transaction or
Currency Option Transaction and as to
whether that FX Transaction or Currency
Option Transaction is appropriate or proper for
it based upon its own judgment and upon
advice from such advisors as it has deemed
necessary; (ii) it is not relying on any communi-
cation (written or oral) of the other Party as
investment advice or as a recommendation to
enter into that FX Transaction or Currency
Option Transaction, it being understood that
information and explanations related to the
terms and conditions of an FX Transaction
or Currency Option Transaction shall not be
considered investment advice or a recommen-
dation to enter into that FX Transaction or
Currency Option Transaction; and (iii) it has not
received from the other Party any assurance or
guarantee as to the expected results of that FX
Transaction or Currency Option Transaction;
(b) it is capable of evaluating and understand-

ing (on its own behalf or through independent
professional advice), and understands and
accepts the terms, conditions, and risks of that
FX Transaction or Currency Option Transaction;
and (c) the other Party is not acting as a fiduciary
or an advisor for it in respect of that FX
Transaction or Currency Option Transaction.

Section 9.
Miscellaneous

9.1. Currency Indemnity.
The receipt or recovery by either Party (the “first
Party”) of any amount in respect of an obligation
of the other Party (the “second Party”) in a
Currency other than that in which such amount
was due, whether pursuant to a judgment of
any court or pursuant to Section 6 or 7, shall dis-
charge such obligation only to the extent that,
on the first day on which the first Party is open
for business immediately following such receipt
or recovery, the first Party shall be able, in
accordance with normal banking practice, to
purchase the Currency in which such amount
was due with the Currency received or re-
covered. If the amount so purchasable shall be
less than the original amount of the Currency in
which such amount was due, the second Party
shall, as a separate obligation and notwithstand-
ing any judgment of any court, indemnify the
first Party against any loss sustained by it. The
second Party shall in any event indemnify the
first Party against any costs incurred by it in mak-
ing any such purchase of the Currency.

9.2. Assignment.
Neither Party may assign, transfer, or charge
or purport to assign, transfer, or charge its
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rights or obligations under the Agreement to
a third party without the prior written con-
sent of the other Party and any purported
assignment, transfer, or charge in violation of
this Section 9.2 shall be void.

9.3. Telephonic Recording.
The Parties agree that each may electronically
record all telephonic conversations between
them and that any such recordings may be
submitted in evidence to any court or in any
Proceedings for the purpose of establishing
any matters pertinent to the Agreement.

9.4. Notices.
(a) Any notice or other communication in

respect of this Agreement may be given in
any manner described below (except that
a notice or other communication under
Section 5, 6, or 7 may not be given by elec-
tronic messaging system or e-mail) to the
address or number or in accordance with
the electronic messaging system or e-mail
details provided in Part IX of the
Adherence Agreement and shall be
deemed effective as indicated: (i) if in writ-
ing and delivered in person or by courier,
on the date it is delivered; (ii) if sent by
telex, on the date the recipient’s answer-
back is received; (iii) if sent by facsimile
transmission, on the date it is received by a
responsible employee of the recipient in
legible form (it being agreed that the bur-
den of proving receipt shall be on the
sender and shall not be met by a transmis-
sion report generated by the sender’s
facsimile machine); (iv) if sent by certified
or registered mail (airmail, if overseas) or
the equivalent (return receipt requested),
on the date it is delivered or its delivery is

attempted; (v) if sent by electronic mes-
saging system, on the date it is received; or
(vi) if sent by e-mail, on the date it is
delivered; unless the date of that delivery
(or attempted delivery) or that receipt, as
applicable, is not a Business Day or that
communication is delivered (or attempted)
or received, as applicable, after the close
of business on a Business Day, in which
case that communication shall be deemed
given and effective on the first following
day that is a Local Banking Day.

(b) Either Party may by notice to the other
change the address, telex or facsimile
number, or electronic messaging system
or e-mail details at which notices or other
communications are to be given to it.

9.5. Termination.
Each of the Parties may terminate the
Agreement at any time by seven (7) days’ prior
written notice to the other Party delivered as
prescribed in Section 9.4, and termination
shall be effective at the end of such seventh
day; provided, however, that any such termi-
nation shall not affect any outstanding
Currency Obligations or Currency Option
Transactions, and the provisions of the
Agreement shall continue to apply until all
the obligations of each Party to the other under
the Agreement have been fully performed.

9.6. Severability.
In the event any one or more of the provisions
contained in the Agreement should be held
invalid, illegal, or unenforceable in any respect
under the law of any jurisdiction, the validity,
legality, and enforceability of the remaining pro-

97IFXCO TERMS



visions contained in the Agreement under the
law of such jurisdiction, and the validity, legality,
and enforceability of such and any other
provisions under the law of any other jurisdic-
tion shall not in any way be affected or
impaired thereby. The Parties shall endeavor
in good faith negotiations to replace the
invalid, illegal, or unenforceable provisions
with valid provisions the economic effect of
which comes as close as possible to that of the
invalid, illegal, or unenforceable provisions.

9.7. No Waiver.
No indulgence or concession granted by a Party
and no omission or delay on the part of a Party
in exercising any right, power, or privilege under
the Agreement shall operate as a waiver
thereof, nor shall any single or partial exercise
of any such right, power, or privilege preclude
any other or further exercise thereof or the
exercise of any other right, power, or privilege.

9.8. Time of Essence, Times.
Time shall be of the essence in the Agree-
ment. Unless otherwise agreed, the times
referred to in the Agreement with respect to
Currency Option Transactions shall in each
case refer to the local time of the relevant
Office of the Seller of the relevant Currency
Option Transaction.

9.9. Headings.
Headings in the Agreement are for ease of
reference only.

9.10. Payments Generally.
All payments to be made under the
Agreement shall be made in same day (or
immediately available) and freely transferable
funds and, unless otherwise specified, shall
be delivered to such office of such bank, and
in favor of such account as shall be specified
by the Party entitled to receive such payment
in Part X of the Adherence Agreement or in a
notice given in accordance with Section 9.4.

9.11. Amendments.
No amendment, modification, or waiver of the
Agreement shall be effective unless in writing
executed by each of the Parties, provided that
the Parties may agree in a Confirmation that
complies with Section 1.3 to amend the
Agreement solely with respect to a Non-
Deliverable FX Transaction or a Currency
Option Transaction that is the subject of the
Confirmation; and provided, further, the Parties
may agree in a Confirmation that complies with
Section 1.3 to amend the Agreement solely
with respect to a Deliverable FX Transaction
that is the subject of the Confirmation if either
the Confirmation explicitly states that it shall
so prevail and has been signed by both Parties
or Confirmations so stating have been
exchanged as provided in Section 1.3.

9.12. Credit Support.
A Credit Support Document between the
Parties may apply to obligations governed by
the Agreement, including but not limited to
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any Credit Support Document specified in
Part XI of the Adherence Agreement. If the
Parties have executed a Credit Support
Document, such Credit Support Document
shall be subject to the terms of the Agreement
and is hereby incorporated by reference in the
Agreement. In the event of any conflict
between a Credit Support Document and the
Agreement, the Agreement shall prevail,
except for any provision in such Credit Support
Document in respect of governing law.

9.13. Counterparts.
The Agreement (and each amendment, mod-
ification, and waiver in respect of it) may be
executed and delivered in counterparts
(including by facsimile and by electronic
messaging system), each of which shall be
deemed an original.

Section 10.
Law and Jurisdiction

10.1. Governing Law.
The Agreement shall be governed by, and
construed in accordance with, the laws of
the jurisdiction set forth in Part XII of the
Adherence Agreement, without giving effect
to conflict of laws principles.

10.2. Consent to Jurisdiction.
(a) With respect to any Proceedings, each

Party irrevocably (i) submits to the nonex-
clusive jurisdiction of the courts of the
jurisdiction set forth in Part XIII of the
Adherence Agreement, and (ii) waives any
objection that it may have at any time to
the laying of venue of any Proceedings
brought in any such court, waives any
claim that such Proceedings have been

brought in an inconvenient forum, and fur-
ther waives the right to object, with
respect to such Proceedings, that such
court does not have jurisdiction over such
Party. Nothing in the Agreement precludes
either Party from bringing Proceedings in
any other jurisdiction; nor shall the bring-
ing of Proceedings in any one or more
jurisdictions preclude the bringing of
Proceedings in any other jurisdiction.

(b) Each Party irrevocably appoints the agent
for service of process (if any) specified with
respect to it in Part XIV of the Adherence
Agreement. If for any reason any Party’s
process agent is unable to act as such,
such Party shall promptly notify the other
Party and within thirty (30) days shall
appoint a substitute process agent
acceptable to the other Party.

10.3. Waiver of Jury Trial.
Each Party irrevocably waives any and all right
to trial by jury in any Proceedings.

10.4. Waiver of Immunities.
Each Party irrevocably waives, to the fullest
extent permitted by applicable law, with
respect to itself and its revenues and assets
(irrespective of their use or intended use), all
immunity on the grounds of sovereignty or
other similar grounds from (a) suit; (b) jurisdic-
tion of any court; (c) relief by way of injunction,
order for specific performance or for recovery
of property; (d) attachment of its assets
(whether before or after judgment); and (e) exe-
cution or enforcement of any judgment to
which it or its revenues or assets might other-
wise be entitled in any Proceedings in the courts
of any jurisdiction and irrevocably agrees, to the
extent permitted by applicable law, that it shall
not claim any such immunity in any Proceedings.
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Annex 1
Definitions

“Adherence Agreement” has the meaning given
to it in the preamble to these Terms.

“Affected Party” has the meaning given to it in
Section 7.1.

“Affected Transaction” has the meaning given
to it in Section 7.1.

“Agreement” has the meaning given to it in
Section 1.2.

“Business Day” means for purposes of: (a) any
matter specified in the Definitions, as defined
therein; (b) Section 5(a), a day on which set-
tlement systems necessary to accomplish the
relevant payment are generally open for busi-
ness so that the payment is capable of being
accomplished in accordance with customary
market practice, in the place specified in the
relevant Confirmation, or if not so specified,
in a location as determined in accordance
with customary market practice for the rele-
vant delivery; and (c) any other provision of
the Agreement, a day that is a Local Banking
Day for the applicable Offices of both Parties;
provided, however, that neither Saturday nor
Sunday shall be considered a Business Day for
any purpose.

“Closeout Amount” has the meaning given to it
in Section 6.1.

“Closeout Date” means a day on which, pur-
suant to the provisions of Section 6.1, the
Nondefaulting Party closes out Currency

Obligations and/or Currency Option Trans-
actions or such closeout occurs automatically.

“Closing Gain,” as to the Nondefaulting Party,
means the difference described as such in
relation to a particular Settlement Date under
the provisions of Section 6.1.

“Closing Loss,” as to the Nondefaulting Party,
means the difference described as such in
relation to a particular Settlement Date under
the provisions of Section 6.1.

“Credit Support” has the meaning given to it in
Section 6.2.

“Credit Support Document,” as to a Party (the
“first Party”), means a guaranty, hypothecation
agreement, margin or security agreement or
document, or any other document containing
an obligation of a third party (“Credit Support
Provider”) or of the first Party in favor of the
other Party supporting any obligations of the
first Party under the Agreement, and in any
event includes any document specified as
such in Part XI of the Adherence Agreement.

“Credit Support Provider” has the meaning
given to it in the definition of Credit Support
Document.

“Currency” means money denominated in the
lawful currency of any country.

“Currency Obligation” means any obligation
of a Party to deliver a Currency pursuant to an
FX Transaction (including a Non-Deliverable FX
Transaction for which the Settlement Currency
Amount has been fixed), or an exercised
Currency Option Transaction. For the purposes
of Section 6.1 only: (a) the amount of the
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Currency Obligation of a Non-Deliverable FX
Transaction for which the Settlement Currency
Amount has not been fixed on or prior to the
Closeout Date shall be as determined by the
Nondefaulting Party in good faith and in a com-
mercially reasonable manner; and (b) the term
“Currency Obligation” shall not include a
Currency Option Transaction that is to be
settled at its In-the-Money Amount.

“Custodian” has the meaning given to it in the
definition of Insolvency Proceeding.

“Defaulting Party” has the meaning given to it
in Section 5.

“Definitions” has the meaning given to it in the
preamble to these Terms.

“Effective Date” means the date specified as
such in the Adherence Agreement, provided
that if no such date is specified it shall be the
date of the Adherence Agreement.

“Event of Default” has the meaning given to it
in Section 5.

“Force Majeure Event” has the meaning given
to it in Section 7.1.

“Insolvency Proceeding” means (a) a case or
proceeding seeking a judgment of or arrange-
ment for insolvency, bankruptcy, composition,
rehabilitation, reorganization, administration,
winding-up, liquidation, or other similar relief
with respect to the Defaulting Party or its
debts or assets, or seeking the appointment of
a trustee, receiver, liquidator, conservator,
administrator, custodian, or other similar official

(each, a “Custodian”) of the Defaulting Party
or any substantial part of its assets, under any
bankruptcy, insolvency, or other similar law or
any banking, insurance, or similar law govern-
ing the operation of the Defaulting Party; or
(b) the Defaulting Party causes or is subject to
any event with respect to it that, under the
applicable laws of any jurisdiction, has an
analogous effect to any of the events specified
in this paragraph.

“LIBOR,” with respect to any Currency and
date, means the average rate at which
deposits in the Currency for the relevant
amount and time period are offered by major
banks in the London interbank market as of
11:00 a.m. London time on such date, or, if
major banks do not offer deposits in such
Currency in the London interbank market on
such date, the average rate at which deposits
in the Currency for the relevant amount and
time period are offered by major banks in the
relevant foreign exchange market at such time
on such date as may be determined by the
Party making the determination.

“Local Banking Day” means (a) for any
Currency, a day on which commercial banks
effect deliveries of that Currency in accor-
dance with the market practice of the relevant
foreign exchange market; and (b) for any
Party, a day in the location of the applicable
Office of such Party on which commercial
banks in that location are not authorized or
required by law to close.

“Master Agreement” has the meaning given to
it in Section 1.2.
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“Nondefaulting Party” has the meaning given
to it in Section 5.

“Office(s),” as to a Party, has the meaning given
to it in Section 1.1.

“Parties” means the parties to the Agreement
as set forth in the Adherence Agreement,
including their successors and permitted
assigns (but without prejudice to the applica-
tion of Section 5(i)); and the term “Party” shall
mean whichever of the Parties is appropriate
in the context in which such expression may
be used.

“Proceedings” means any suit, action, or other
proceedings relating to the Agreement, any
FX Transaction, or any Currency Option
Transaction.

“Specified Indebtedness” means any obligation
(whether present or future, contingent or other-
wise, as principal, or surety, or otherwise)
in respect of borrowed money, other than in
respect of deposits received.

“Specified Transaction” means (a) any transac-
tion (including an agreement with respect to
any such transaction) now existing or here-
after entered into between one Party to this
Agreement (or any Credit Support Provider of
such Party) and the other Party to this
Agreement (or any Credit Support Provider of
such other Party) that is not a Transaction
under this Agreement but (i) that is a rate swap
transaction, swap option, basis swap, forward
rate transaction, commodity swap, commodity
option, equity or equity index swap, equity or
equity index option, bond option, interest
rate option, foreign exchange transaction, cap

transaction, floor transaction, collar transac-
tion, currency swap transaction, cross-currency
rate swap transaction, currency option, credit
protection transaction, credit swap, credit
default swap, credit default option, total
return swap, credit spread transaction, repur-
chase transaction, reverse repurchase trans-
action, buy/sell-back transaction, securities
lending transaction, weather index transaction,
or forward purchase or sale of a security,
commodity, or other financial instrument or
interest (including any option with respect to
any of these transactions); or (ii) that is a type
of transaction that is similar to any transaction
referred to in clause (i) above that is currently,
or in the future becomes, recurrently entered
into in the financial markets (including terms
and conditions incorporated by reference in
such agreement) and which is a forward,
swap, future, option, or other derivative on
one or more rates, currencies, commodities,
equity securities or other equity instruments,
debt securities or other debt instruments,
economic indices or measures of economic
risk or value, or other benchmarks against
which payments or deliveries are to be made;
(b) any combination of these transactions;
and (c) any other transaction identified as a
Specified Transaction in this Agreement or the
relevant Confirmation.

“Spot Date” means the spot delivery day for
the relevant Currency Pair as generally used
by the relevant foreign exchange market.

“Spot Rate” has the meaning given to it in the
Definitions, provided that the “Settlement Rate
Option” referred to therein shall be deemed
to be unspecified and the reference therein to

102 FOREIGN EXCHANGE COMMITTEE 2005 ANNUAL REPORT



“Calculation Agent” shall be deemed a refer-
ence to the Nondefaulting Party.

“Termination Currency,” as to a Party, means the
Currency of the country in which such Party’s
home or head office is located, or if another
Currency is specified in the Adherence
Agreement as to a Party, that Currency.

“Threshold Amount” means zero ($0), unless
the Parties otherwise specify as such for each
Party in Part VI of the Adherence Agreement.

“Waiting Period” has the meaning given to it in
Section 7.1.
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Annex 2A
U.S. Regulatory Representations

A. The following FDICIA representation shall
apply if the Parties have so elected in the
Adherence Agreement:

1. Each Party represents and warrants that
it qualifies as a “financial institution”
within the meaning of the Federal
Deposit Insurance Corporation Improve-
ment Act of 1991 (FDICIA) by virtue of
being either a:

(a) broker or dealer within the
meaning of FDICIA,

(b) depository institution within the
meaning of FDICIA,

(c) futures commission merchant
within the meaning of FDICIA, or

(d) “financial institution” within the
meaning of Regulation EE (see
below).

2. A Party representing that it is a “financial
institution,” as that term is defined in
12 C.F.R. Section 231.3 of Regulation EE
issued by the Board of Governors of the
Federal Reserve System (“Regulation
EE”), represents that:

(a) it is willing to enter into “financial
contracts” as a counterparty on
both sides of one or more
“financial markets,” as those terms
are used in Section 231.2 of
Regulation EE; and

(b) during the fifteen (15)-month period
immediately preceding the date it

makes or is deemed to make this
representation, it has had on at
least one (1) day during such
period, with counterparties that
are not its affiliates (as defined in
Section 231.2(b) of Regulation EE)
either:

(i) one or more financial contracts
of a total gross notional
principal amount of $1 billion
outstanding, or

(ii) total gross mark-to-market
positions (aggregated across
counterparties) of $100 million;
and

(c) agrees that it shall notify the other
Party if it no longer meets the
requirements for status as a financial
institution under Regulation EE.

3. If both Parties are financial institutions
in accordance with the above, the
Parties agree that the Agreement shall
be a netting contract, as defined in
12 U.S.C. Section 4402(14), and each
receipt or payment or delivery
obligation under the Agreement shall
be a covered contractual payment
entitlement or covered contractual
payment obligation, respectively, as
defined in FDICIA.

B. The following ERISA representation shall
apply if the Parties have so elected in the
Adherence Agreement:

Each Party represents and warrants that
it is neither (1) an “employee benefit plan,”
as defined in Section 3(3) of the Employee
Retirement Income Security Act of 1974,
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which is subject to Part 4 of Subtitle B of
Title I of such Act; (2) a “plan” as defined in
Section 4975(e)(1) of the Internal Revenue
Code of 1986; nor (3) an entity the assets of
which are deemed to be assets of any such
“employee benefit plan” or “plan” by rea-
son of the U.S. Department of Labor’s plan
asset regulation, 29 C.F.R. Section 2510.3-101.

C. The following CFTC trade option repre-
sentation shall apply if the Parties have so
elected in the Adherence Agreement:

Each Party represents and warrants that
it is a commercial user of or a merchant
handling the Currencies subject to each
Currency Option Transaction and was
offered or entered into each Currency
Option Transaction solely for purposes
related to its business as such.

D. The following Commodities Exchange Act
representation shall apply if the Parties
have so elected in the Adherence
Agreement:

Each Party represents and warrants that
(1) it is an “eligible contract participant”
within the meaning of Section 1a(12) of the
Commodity Exchange Act, as amended;
(2) this Agreement and each Transaction is
subject to individual negotiation by such
Party; and (3) neither this Agreement nor
any Transaction will be executed or traded
on a “trading facility” within the meaning of
Section 1a(33) of the Commodity Exchange
Act, as amended.

E. The following Master Agreement repre-
sentation shall apply if the Parties have so
elected in the Adherence Agreement:

The Parties intend that the Agreement
shall be a “master agreement” and a “master
netting agreement,” as referred to in
Chapter 1 of the Bankruptcy Code, and a
“master agreement,” as referred to in
Chapter 16 of the Federal Deposit
Insurance Act, or any successor provisions.
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